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Third Supplement to Memorandum 69-124

Subject: Function of Law Revision Commission

Attached are two additicnal items that may be helpful to you in your
consideration of the appropriate function of the Law Revision Commisslon.
The first is a statement of the New Zealand experience; the second consists
of two law review articles from the Western Ontario Law Review that express
thoughts on the methods of orgenization and sppropriate functions of law
reform agencies.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Excerpt from "The Machinery of Law Reform
in New Zealand"

EXTRACT FROM ADDRESS BY HON. MR HANAN

OB THE FUTURE OF LAW REFORM, DELIVERED

AT NEW ZEALAND LAW BOCIETY'S CENTENNIAL
LAR CONFERENCE AFRIL 1969

*Like wany other countries, not long ago we examined
our machinery for law reform. I will not say that we
have followed the fashion in this, because we were well
up with the field, &nd opened up the matter with our own
neede in mind. And unlike most other countries, we felt
that what we had was essentlially satiefactery. We
therefore chose to overhaul the ¢ld motor retbher then to
get a brend new law commisgsion wmodel. There has been
sope criticiem of this, but it 18 my conviction {hat the
course we heve chosen ig the wisest cne for us, The
proof of the pudding 1s in the eating, and if we teke
the pragmetic view and look &t the results expressed in
legialation our system gains by compartaeon.

Our msein weaknees - leb me be gquite frank abott it -
i3 1n our facilities for research (which ocught to include
eocial ag well as purely legal inquiry) snd for turning
propesals into Parliswentary legislation. Partly it
is an absolute shortage of the highly qualified and
specialised staff that we need and partly & lack of
sufficient finance. These deficiencies I may add are
not econfined to New Zemland. It is not easy to convince
any Minister of Finance that legul research deserves
puch of 2 priority among e many competing claims to
spend the taxpayers' monéy. Usually the economic
benaefits of law reform are impossidle to express in
i:;:instterms. Even the social benefits are often

rect, - L )

) The task is to persuade Governments that law reform
is important and that it cannot ve done properly on the
cheap. Tiis is 8 slow process, asnd 1f we are %o get
anywhere it 18 essential to have the support of the
legal professivm. .

However, the point I make now is that thia 4iffi-
culty will still exist Lf we want to set up & Lew
Revision Cormission cleser to those that operste in
Great Britain, New South Wales and Omtarle, for
axample.

There 12 moreover & further danger with a fulltime
Commisaicn. By turning the responsibility for law
reforn over t¢ & more or less autonomous body thers ma
be a risk of loaing the necessary close contackt with the
ordinary politicel and administrative system. If thie
htpgened it could well mean lesa rather than more reform.
What we should be careful to avoid - bnd we have
succesded in svolding 1t in the past - 1s %o have &
sezies of admirable and thoughtful reports most of which
sizply gather dust in pigeconholes. It is my belief
that under our syetem ~ in which the different interests
inelvding Her Msjesty's Opposition participats in the

actusl preperation of proposals - we win support for
change much more readily than under any conceiveble
alternative, .

The former Law Revision Committee did its best
work in fields that from a political point of view
were non-contentious. Where s particular matier has
poiitice)l implications, even if it also has an
wlement of "lawyers law®, diffsevlties arise. As the
scope of law reform widens and more fundawental
problens are attacked the contentious element will
inevitably increase. Where thers are important
political considerations, it may well be beat to pursue
improvement through the ordinary political process
rather than through the normal .1sw reform machinery.

It would for inetance have been completely unsatis-
factory to turn the preparation of legislative propesals
for estabiishing an Ombudswman over to a Law Hevision
Committee or Commission, however distingulshed.™
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SOME THOUGHTS ON TIIE GROWTII OF LAW REFORSI
AGERCIES

" Richard Gosse®

1t is my hope that we will soon be able to establish a National
Law Reform Commission to explore on a contimiing rather
than on an episodic basis, the frontiers available to our
National Government to make and amend laws In a Just
Society.

This Kennedy-like declaration of governmental intent was made
by the federal Minister of Justice, the Honourable John Turner, Q.C.,
to a special convocation of the Law Society. of Upper Canada at
Osgoode Hall on October 18, 19681 Just & fow months earller, in
June, the Attorncy General of British Columbia announced that a
law reforin commission was to be established in his Province. On
January 1st, 1968, Alberta’s Institute of Law Research and Reform
came Inlo existence under an agreement between the University of
Alberta, the Law Socicty and the government of that province?
Since then a similar but less formally-organized research Institute
was set up at the University of Manitoba: In 1964, the Province of
Ontario created the first permancnt agercy in Canada angd, in fact,
In the Eommunwealth for engaging in systematic and continuing law
reforrm.

What has brought about this sudden concern with law reform
agencies in Canada? Must cvery province have one? How was it that
we managed withouf them until now?

Socicly obviously did not get along without them. Many of owr
unchanging Yaws simply became more archaic every year. Apart from
changes which should be made in the commaon Jaw, a glance through
the statutes guickly demonstrates the nced to bring our legislation

into the twentieth century (n both' substance and form, Although the -

cause of systematle law réforin has Tong been dormant, contermporary
socicty will no longer put up with the law lagging behind Its needs.
Politiclans have become aware of this Iact. Law reform agencies have
become politically viable, if not politically essential.

*Q.C. BA. (McGill); LB, (UBC.Y; D.Phil. (Oxon: of the British Coliatia
Onterio

-and Ontario - Bars;~Profussor of Law, Queen's University; Counsel to

Law Relorma Commission.

1 [Sce Frontiers of Law nnd Lawycrship (3969), 12 Can. Bar Jo. 7 at p. 1)
Myr. Tusner had ectually made an carlier public pronouncement te this effect
on October Sth at a Symiposium on the Quest for Justice at the ing of the
new law schiool buil!dizgg atC;I]:e Srarmtr i:i‘ New gsr:u:;g::k. It iiﬂsmulr .
govermment proposai: See . R anuary at p. .

“{a} Since tlus article was woitten & Bil[*!ms been introduced in the Beitish

Columbin legidature to establish & Law Heform Commissin in that

: Province. Sce Bill No. 29.

2 See W. I. Bowker, Alberta's Institute of Lew Rescarch and Reform (1968),
it Con, Dar Jo. 3H.

3 The Oniario Low Beform Commission Act, 1944, <. 78,
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L THE NEED
A. The Legislatures

Legistatures are, of course, continually engaged in law reform.
They frequenilly act on reports of their own select and standing
commitices, on feports of Royal Commnissians, and on bills which have
come forward as a result of work in Egovernment depariments, Usually,
however, this king of legislative netion fgnores large aveas of private
law — such as contraet, tort and property law. The legisiators, too,
are inclined to be concerned wilh what appear to be mattors of
pressing concern to the public at the moment. As R. K. Megarry, the
distinguished writer and teacher, and now Chancery judge, wrote in
the Canadian Bar Review tweive years ago:

Law reform is a tender plant. In this modern world, it
¢an vsually be achieved only by lepisation: and, in the legis-
Iatures of the world, law reform tends to be crowded out by
the great affairs of state, and by what most (but by no
means all} lawyers would regard as the lesser affairs of
polltical strife.s

B. The Judiclary

What about the Judiciary? The subject of law reform cannot be
discussed without considering the conlributions which the judielal
process can and does make to the reform and development of the law,
the limitations of Judicial law-making and the future of the courts’
role as a law reform agency,

That the Canadian Judiciary could, if it chose, play a creative
role in Jaw relormm fs beyond question.d The Canadian judiciary, how-
ever, can hardly be described as baving played, tn the past, an active
part in law reform. It has beon conservative and Inarticulate — re-
flecting, undoubtedly, the nafional character. Whether or not the age,
education and background of those now on the bench and those wha
Are now being appointed is such that a movement can be made away
from the traditional Canadian approach is doubtful. The great obstacle

Is the emphasis which has always becn jald on the doctrine of stare
declsis s :

The strict theory of precedent was expressed by Lord Eldon over
one hundred and fifty years ago:

% Law Relorn: (1856), 3+ Can. Bar Rov. 001, &t p. 691,

5 Sea Paul Weiler, Two Models of Judirial Becision-Making (1963), 46 Can.
Bar Rev, 405; R. J. Traynor, The Courts: Interwesvers sn The Heformation
of Law (1967}, 32 Sask. LR 201; W. Friedotann, Limits of Judicia]l Law

i ﬁmd Prospective Overruling (1966), 20 M.LLR. 503,

¢ Mark R MacGuigan, Precedent il Policy in the Supreme Court (1967), 45
Can. Bar Rev. §26: A. Jeanes, Stare Ducisis in the Supreme Court of Cenala
(1958), 36 Con. Bar Rev. 175
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. .. it is better the law should be certain, than that every
Judpge should speculale upon hnprovements In it.7

In this decade, the theory was reiterated by Lord Simonds:

For to me heterodoxy, or, as some might say, horesy, Is not
the more attractive because it is dignified by the name of
reform. Nor will I be casily led by an undiscerning zeal for
some abstract kind of justice fo ignore our first duty, which
is to administer justice according to law, the law which is
established for us by Act of Parliament or the binding
anthority of precedent. The law is developed by the applica-
tion of old principles to new circumstances. Therein lics its
genius, Its reform by the abrogation of those principles is
the task not of the courts of law but of Parllament.®

No doubt virtually all Canadian judges would be in sympathy with
that statement, Yet It has been suggested thai, in the Supreme Court
of Canada, at least, it may be time for a change. Professor Mark
MacGuigan has recently written, perhaps a little hopefuily:

. . . although the Supreme Court’s past devotion was to
precedent, jts future commitment must surely be to policyd

However, ihe Supreme Court has not given any indication that it Is
prepatred to start out afresh. In fact, it has refrained from doing so.
In The Quecn v. George, Cartiwright, J. declared:

... 1 do not propose 1o enter on the question, which since
1849 has been raised from time to time by the authors,
whether this Court now that It has become the final Court of
Appeal for Canada is, as in the case of the House of Lords,
bound by is own previous decisions on questions of law or
whether, as in the case of the Judicial Commitlee or the
Supreme Court of the United States, 1t is free under cortain -

“clrcumstances to reconsider them0™

Yet, only six months later, the House of Lords itself made a
dramatic break from the doctrine of precedent with the pro-
nouncement of the Lords of Appeat in Ordinary that the House of
Lords, while continuing to treat former deeisions of the House as
normally binding would in future depart from a previous decision

- —e—diaghon -jt-appears- right-te-do-so”. Lord Gardiner, L.C., speaking on

behalf of himself and the Lords of Appeal in Ordinary, stated:

Their lordships regard the use of precedent as an indispens-
able foundation upon which to decide what is the law and its
application to Individual cases. It provides at Jeast some

T Sheddon v. CGoodrich {18031, 8 Ves, 481 ot p. 407; 32 ER. 441 at p. 447
B Scruttons v, Midland Silicones, [106Z] A.C. 446 at pp. 467-8. ..
® MacGuigrn, op. cit, {n. 6, &t p. 665. .

10 {1966] 5.CR. 267 at p. 278,
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degroe of certainty upon which individuals can rely in the
conduct of their affzirs, as well as a basis for orderly de-
velopment of legal rules . . . nevertheless, . . ., teo rigid ad-
hercnee 1o precedent may lead to injustice in a particular
case and also unduly resiricl the proper develepmonl of the
law 2

Apart from the instinctive reluctance of Canadian courts to locsen
the bonds of slare decisis and to view themselves as poliey-making
bodies, there are other limitations on the judiciary as law reformers.
The nature of the judicial process is such that whalever reforms do
result from it are haphazard. Case law develops, In the main, from
litigation between privale parlics, whose objects are normally to

.achieve a practical bemefit to themselves, not to improve the law.

Cascs are psually settled or not further proceeded without regard to
the state that the law will be left in. Even i the purpose of iitigation
is to determine what the logal result will be in a particular case, the
metivation is ¢larification not rcform. Furthermore, the courts are
confronted with particular fact situations, which prevent the adequate
formutation of ihe basic lepal principles which should operate in the
relevant area of the law, The courts, of course, have no control over
the liming and advancemenl of litigation. Matters which need re-
forming may not come before the courts. Law which needs reforming
may be regarded as well-settled and beyond dispute. Even i a judg-
ment is wrong in law, there may be no appeal and it is a matter of
pure chance whelher the same issue will come up in a subsequent case
which is appealed. Many years may pass before an appeat court has
an opportunity to reverse a bad decision. When that opportunity
oceurs, the appent court may decide to leave the law as it is for the

. reason that people may have relied on it for many years in the

conduct of their affairs.

Perhaps most important of all is that law reform by the judiciary
is restricted in its scope. The courtis cannot repeal statutes: they
cannol, for example, abolish dower or alter the statutory distribulion

. schemes which apply (o the estates of intestates.

An objection Sometimes ralsed 1o judicial law-making is what
has been referred to as the “Helrospectivily Bugaboo™ 2 When a
decision is overruled, the overruling declsion would normally apply
to all past situations. To avoid the problem of restrospectivity the
United States Supreme Court has evolved the doetrine of prospective
overruling. Under this doctrine, which has so far been confined in ils

-applicallon to & relatively fow matlers, the overruled principle con-

tinues to apply to past sitvations. It has been said that this doctrine
may open up as many difliculties as it solves and that it is uniikely
that the English courts would adopt it as a declared principle.12

1L [1966) 3 All KR at p. 77,

13 W. Barten Leach, Fropeely Law Indicted {1967), at p. 14,

13 W. Friedrunn, Limits of Judicial Y.aw Making and Prospeciive Overruling
[1966), 29 MLL.R. 593 at 1. 6D5.
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Even if judges do become more policy-oriented, it is obvious that
the courts cannot fulfit the need for systematic referm. On the other
hand, it may be that the creation of agencies charged with the
responsibility of formulaiing law reform will remove to some extent
the pressure which has been building to have judges become inmo-
vators,

I. THE GROWTH
A. Elsewherc

Something should be said about the formation of law reform
agencies outside Canada. This will help to provide a perspeciive to
the recent happenings in thls country. The growth of these agencies
jin cominon law jurisdictions begait some thirly years ago-and they
are now (o be found in various parts of the Commonwealth and the
United States.

However, it was over a hundred years ago that the idea first ;
germinated. Lord Westbury, who later became Lord Chanecddlor, ;
asked In an address to the Juridical Society: .

Why is there not a body of men in this conntry whose duty
it is'to collect a body of judicial statistics, or, in more
common phrase, makn the necessary experiments to sec how
far the laow is fitled to the exigencies of rociety, the neces-
sitics of the times, the growth of wealth, and the progress
of mankind ¥4 -

In 1918, in England, the Commitice on the Machinery of Governmentl
reportoed:

There is no functionary at present who can properly be calied
a Minister responsible for the subject of Justice . . . We
think that a strong case is made out for the appointment of
a Minister of Justice. We are impressed by the representa-
- tions made by men of preat experience, such as the President
of the Incorporated Law Socicty, as to the difficulty of get-
ling the atlention of the government to legal reform ... 5 i

Two distinguished jurists in the United States immediately i
responded to this Iidea. Both DNean Roscoe Pound! and Justice ‘
Cardozol? urged the creation of a ministry of justlee to engage in
law reform, Dean Pound wrote:. e e e -

We need a body of men competent 1o study the law and s
gctual administration functionally, to ascertain the. legal
needs of the community and the defeets in the administration

M (1859), 2 Suridical Sociely Papers 129 a1 F 132,
15 4. 0320, (Lord Haldéne was Cheirman of the Committee.}

16 Roscoe Pound, Anachronisms in Law (1520), 3 Journ, Am. Jud, Soc. 142
I Benjamin Cardozo, A Ministry of Justice (3921}, Harv. LR, 113,
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of justice not academically or a priori, but in the light of
everyday judicial expericnee and to work out defintte, con-
sistent, lawyer-like programs of improvement!®

The State of New York was the first to react to this call. Under
three successive Governors, Alfred E. Smith, Franklin D. Rooscvell,
and Herbert H. Lehmah, a temporary commission created in 1923
led to the esiablishment of the New York Law Revision Commission
in 193419 This was a permancnt body and it continucs to operate
taday.

A few months carlier, on January 10ih, 1834, Lord Sankey, then
the Lord Chancellor, set up the Law Revision Committee, It produced
eight reports in a five year period, ceasing to function in 1939. A new
body, the Law Reform Commitice, was established by the Lord Chan-
collor, Lord Simonds, in 1952, This latter Commitlee is still in
existence, although its work now seems much curtailed by the Law
Commission which was formed in 1965. The Law Reform Commitiee
reporied on sixtcen different occaslons between 1953 and 1967. Both
these Commitices were very much pari-time affairs, dealing only with
such lawyer's law as the Lord Chanceltor referred to them. Two other
reforin comniitices have been in existenee in England for some Llime,
These ara (he Lard Chancellor's Privaie International Law Commlitice,
dating from 1952, and the Criminal Law Revision Coramittee, which
is appointed hy the Home Sceretary and has been in operation since
195979

One member of the Law Reform Coinmittee was Gerald Gardiner,
who resigned from it because he felt that it was ineffectual. Gardiner
published, along with Andrew Martin, a book in 1963 entitled “Law
Reform Now", in which he urged a more organized approach to law
reform:

Nothing less will do than the setting up within the Lerd
Chanccllor's Office of a stronp unit concerned cxclusively
with law reform in that wide sense which alse includes
codification, so far as in the peculiar system of English law
codification may be desirable and feasible2

The [ollowing year, the Labour Party won the gencral clection and
Gerald Gardiner became Lord Chancellor in Prime Minister Wilson's

18 Pound, op.-cit, In. 16, at p. 146.

1 As e the carly history of law reform sgencies in New York, see fohn W,
MacDonald, The New York Law Revision Conunission (1965), 28 MLK. | at
p. 5 et seq, See aleo Legal Rescarch Translated into Legislative Action {1963),
48 Cornell Law Quarterly 401 by same author.

26 As to the hackpround of law reform in England, sce R E. Megarry, op. <it.,
I, 4; E. C. 8 Wade, The Machinery of Law Reform (1961), 24 M.LR. 3;
N. Hutton, Mechanics of Law Reform (19613, 24 M.L.R. 18; F. E. Dowrick,
Lawyers' Yalues for Law Reform (1963), 79 L.Q.R. 556; Chorley, The Law
Commission Act, 1965, 28 MLR. 675; D. W. M. Waters, Law Reform and the

2 English Law Commission: A Model for Saskatchewan (1967), 32 Sask. LR, 1,
at p. 8.
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cabinet. Lorg Gardiner had apparently induced Mr. Wilson to include
law reform in the Labour Purty's platform and, it has been said, he
made the establishing of a Law Comunission a condilion of his aceept-
ance of the position of Lord Chancellor.2?

In 1965, the Law Cominission was cslablished by statnte® with
five full-time Cormsissioners. One of the five appointments made was
Andrew Martin, Lord Gardiner's co-author, The same statute also
erpated 1he Scottish Law Commission, (o consist of a Chairman and
not more than four other Commissioners, to be appointed by the
Secretary of State and Lord Advocate. 1n Novthern Ireland, there has
been an official cailed the Director of Law Reform since 1965.%

Other parts of the Commonwealth have followed suit. New Zea-
land established a T.aw Revision Committee in 1937, designed to carry
out the same gencral funclion as the English Law Revision Com-
mittee, The New Xealand Commitiee, however, did not publish reports
or give detpiled reasons for its recommendations.® In 1965, the
Minister of Justice announced he was reorganizing the law reform
machincry into 2 more positive force. He appointed a Law Revision
Commission, of which he is chainman and established four standing
comnmittees, 2

In Ausiralia, New South Wales established a Low Reform Com-
mission in 1866, with four full-time Commissioners.® In January,
1968, Western Australia set up a Law Reform Committee, consisting
of three part-time members and an executive officer,

Meanwhile in the United States, California in 19532 and Michigan
in 19657 organized Law Revision Commissions patterned after the
New Yotk profotype. Qiher stutes have also set up law reform

22 Charley, op, cit, fn. ®0, at pp. 675651,

B Law Commissions Acl, 1963, ¢ 92

24 See Law Reform in Northerst Yreland, Programme and Report of the Director
of Law Belorm 10565/66, Cmd. 507,

% B. ). Camcvon, Taw Reform in New Zealand (19565, 32 NZLIL 106. The
eomposition of the New Zealand Cormamittee was radically different from its
English counterpart. The Attorney General himsell was chairman snd there
was representation from the Goverument, the Opposition, the Law Society,
the University and the lepal drpartment of state. The bench was represented
for a time, but were dropped Trom tenmbership when they eeased to attend.
When the Committee was fivst set wp, the Chief Justice agreed to hecome a
member on the condition that be was not asked (o take pavt in the Commitee’s

- discassions,

% New Zealand, The Doevelopment of #ts Laws and Constitation (vol. 4 of The
British Conmnonwralth Scries) (1967), 2nd od., at p. 492 ot seq. The four
standing commitless svore: Pablic and Administrative Law, Contracts and
Conurercinl, Property Law and Equity, and Torts znd General Law,

2T The Cornmission was estahlished on Yamuary isi, 1966, by a resclution of the

Exccutive Council. The following year, ils status was cstublished by the Lew

Reform Commission Act, 1967,

Cal. Stat, of 1533 e, 1445: Government Cede, s5. 10300 to 10400,

Mich, Stat. of 1965, Act No. 4i2

- 3]
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pgencies. These include Loulsiana, New Jersey, North Carolina and
Gregon 30

There are, of course, the 1wo gencral agencies of reform in the
United Siates, the American Law Institule and the Conference of
Commlssioners on Uniform State Laws, The American Law Institute
is a non-governmental peringnent instilution, supported by the legal
profession. Its chief funclion has been to produce “restatcrnents” of
the law, although it has also played a signifleant part in the developing
of model fegiskation such as the Uniform Commercial Code. The Con-
ference of Comunissioners on Uniflorm State Laws produces model
statutes, much like its opposite member in Canada. However, it has
been more successful as it has had a full-time organizaiion and there
has been much greater depth in persannel,

B. Canada .

Canada’s sudden interest in law reform apencies should not
therefore be regarded as surprising when viewed in the light of
developments in the comimon law world, The introduction of such
agencies In common law jurisdictions is a relatively new step, occur-
ring for the first time only thiriy-odd years ago. Even so, Canada has
been a lutecomer. This was due 1o the fact that there was virtually
no impetus towards legal reform in this country until a fow years
age. Nor were there the facilities and porsonnel available for the kind
of rescarch that is required. Good law librarics and available taw
teachers are essential. Until the growth of the law schools after
World War I, there was a lack of both, In 1945, there were but
twenty Iull-lime law teachers in Canada. Now, however, there are
nearly three hundred,

Perhaps the turning point in torms of general awarcness came
with the Report of the Canadian Dar Association Committee on Legal
Rescarch in 19563 The Report stated:

A new doty is teday Incumbent upon the legal profession.
This is the duty of law reform,

++ . we feel . ., that on both the federal and provincial
planes some permancint body or bodics should be created
charged with the continuing and systematic promotion of law
refory ., .

In a federal state, the problem of selecting the most
appropriate kind of organization to promotle law reform is
especially difficult. Cerlain Iactors, however, are inescapable
in Canada. Reform will have to be effective in cleven juris-
dictions, one federal and ten provinecizl, The resources of the
different provinces vary greatly . . .

It is our opinion that the time is appropriate for the
development of permanent law-reform machinery in Canada,

30 See MacDonald, op. cit., fn. 19, at p. 9.
Bl (3556), 34 Can. Bar Nev. 990,
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We think that the Canadian Bar Association should take the
initiative in setting up this machinery, in cooperation with
the Minister of Juostice, the Attorneys-General of the pro-
vinces, the provincial law socicties and bodies like the Con-
ference of Commiszioners on Uniformity of Legisiation in
Canada. We are not in a position, however, to recommend the
precise form thal the necessary commitice or commitices
should take. Whethor there should be a single national
council, with provincial comunittees, or scparate bodies in
ench province, and wheiher they should be official or une
official, are questions to which a great deal more altention
will have to be given ., .. 32

Although concrete results did nol immediately follow, the Roeport
gave recognition and respectability to the cause of lnw reform. It
was adopied by the Council of the Canadian Bar Associalions?

Ontavio in 1964 wns, as indieated at the oulsel of this article,
the first province te set up a permanent law reform agency with
full-time staff. Alberta did so in 3968 and British Columbia has
anpounced its intentions of doing so.

Manitoba, =ince 1962 bas had a Law Reform Committee, which
was formed by the Attorney General, who Is its chairman. It is 2
cumbersome group of over thirty memhbers consisting mainly of busy
practitioners, has no [ull-time porsonnel or funds, and only moets
about three times a yoar. In the spring of 1968, however, the Legal
Rescarch Institule of the University of Manitoba was organived at
the University. Tt is, at this stage, a university institution, although
the commitice goverming ils affatrs has on it {wo representatives -
Irom the povernment and ene from the law socleiy. There are also
five members of the faculty pn the commitine. The Institute has a
pari-lime Divector, Professor J. M, Shavp. There is no format arrange-
ment with the provineial govermment at this point and the control of
the Institute is clearly within the faculiy.

Quebee provided for a Commission for the Revision of the Civil
Code in 1955, but it did not becume operational until 1961, I is not,
however, a permanént commission and 18 to exist only until the
revision Is complete. Meanwhile, ft continues on an annual basis,
authorization being granted each year to extend its tern {or a further
year. The Commission is under the Presidency of Professor Paul-
André Crépeau, of the Faculty of Law at MeGill, It has twelve com-
mittecs, cach responsible for a different arca of the law.

The Canadian Bar Association meanwhile pushed for the organ-
fzing of a commission at the national level, At its annual mecting in
1866, the Association passed the following resolution:

32 1hid., at pp. 1034 10 1037,
a3 Ihid., see fn. 1.
% 50.'195455, c. 47,
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Resolved thai this. Association recommend that the Govern-
ment of Canada should forthwith consider the advisability
of establishing In Canada a Federal Law Commission®

Private members' bills were introduced in the House of Commens in

" 1866 and 1908 to establish a Canada Law Reform Commission.

Neither received second reading, As we have seen, the federal Minister
of Justice has recently announced his govermment's intention of sot-
ting up such a commission. .

There are two other Canadian bedies which should be mentioned,
The ¥oundation for Legal Research and The Conference of Com-
missioners on Uniformity of Legislation in Canada.

The Foundation for Legal Rescarch was organized in 1360, as a

" result of a recommendation of the 1956 Canadian Bar Association

Report on Legal Research.37 The 1968 Report of the Foundation shows
that little has yet been accomplished in the way of compieted re-
search.3 The capital fund of the Foundation is nearly $125,000.
Grants have been made totalling $27,400, Two major grants were of
310,000 each to:

(1) W. B. Commeon, former Deputy Attorney General of On-
tario and Professor Alan Mewett for a study on the
philosephy of setencing; and,

{2) Professor M. L. Fricdland 1o assist in a study on the
processos of law reform. .

i is undersiood the first of these is virtually complete and that the
second is substantially under way, The funds for The Foundation, at

- Iéast at this stage, arc being raised largely from the profession. A

coniribution of $300 a year for ten years entitles one 1o be a Fellow
of The Foundation. However, not all members of the legal profession
will be invited tc join. The Foundation proposcs to restriet member-
ship in The Feliows to not more than five per cent of the profession.
Initial invitations went 10 some 500 members of the profession, who
were apparently selected by the foundation's trustees. After their
first meeting, The Fellows will select these who will be invited to
Join them, How successful this exclusive elub will be in promoting

33" Proceedings of the Canadian Rar Association, Forty-Eighth Annual Meeting,
Scptember 2nd, P66, at po 171, The resclution had come from the Adnsi
strative Law Seclan and Lad eriginally called for o “Netional™ Law Relorm
Commission. The Resolutions Comurittce, sppareaily politically seusitive, re-
commended that “National” he changed o “Frderal”, "This was agrecd to,

38 Wl C-72, given first reading on Janoary 24th, 1966, was sponsored by R, AL

Bell, who was than a Progressive Conservative M.P, and a meimmber of the

Ontorio Law Reform Cominission: Bill C-6% piven first reading on September

iﬁitgl, 1968, was spansored by §. Schumachor, a Progressive Conservative frem
eria, .

Sea 34 Con. Bac Rev, 199 a1 p. 1056. .

Important Developaments Forccast in Canadian Legal Research (1968); 6 Can,

Bar Jo. 590, . : : )
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research and reform remaing te be scon. Dean O A Wright, who was
a member of the Commitiee on Legal Rescarch, stvengly opposed the
recommendation that a legal rescarch foundation be created. He
stated:
A legal rescarch foundation as recommended in the reperi
may perform work Lthat seems to have an immcdiate practical
appeal to both profession and public. Tt will do nothing to
create legal researchers devoting thelr lives {o unspeetacular
projects having as their cbhief aim the inculeation of a spirit
of research and scholarship in each individual member of the
profession. Indeed . . . ¥ belleve it may impede this process 39

It is too carly lo {ell whether Dean Wright's fears were justifind.

The Association of Canadian Law Teachers is currenily con-
ducting a study into what is now being done In legal research in

Canada. This project is really a follow-on from the 1956 Report on

Lepal Research 0

The Conference of Commissioners en Uniformity in Canada,
which has met annualiy sinec 1918, has produeced some uscful model
legislation?! but it can hardly be deseribed as an aclive reform body.
It has no full-time staff and ite membership consiss largely of lawyers
from the departments of the Attorneys General, The budget of the
Conlerence gives an idea of the scope of its operations, The govern-
ments of Prince Edward Island and Guebee contribute $100 each a
year, and the remaining provinees 8200 cach. The chief expendituere is
for the printing of the procecdings ol the annuat mectings. 12

Al the international level, agreement on uniformity in the con-
flet of laws may woll now lead to law reform in this country. Canada
has at last begeme a member of the Hague Conference on Privale
International Law and was & signalory o the Final Act, containing
three draft conventions, of the Ficventh Session on Octobor 26ih,
1968, The draflt conventions were:

-1 Conventlon on the Reongnitivn of Divorces and Yogal

Separations.
11 Conventlion on the Law Applicable to Traffie Accidents,

III Convention on the Taking of Evidence Abroad in Civil
or Commercial Matlors, 43

{1956}, 34 Can. Bar Peov, 009 at pp. 1063- 1064

A Comunittee was appninted fov this purpsse at the 1967 aunual jueeting of

ithe ACLT. The Commillee consists of Dlark MacGuizen, M., chairman,

Deare G. . Corlis, Wilbur Bowker, Directoe of the Alberta Instilute of Legal

Research and Boforne, and Professor A Linden,

41 Soe, for cxample, Medel Acts recomumendod fram 1918 fo 1961 clusive,
Confercnice of Commissionars on Uniformity of Legislation in Canada (1062).

42 See the Treesurer’s Report, Procesdings of Forty Ninth Arnwpal Moecting of
the Conference of Commissioners o Uniformity of Legislation in Comada
{1967), Appendix I3, pp. 4445,

43 Final Act of the Eleventh Session of The TTague Conference on Private Inter-

nalional Law, October 26th, 1963,

Eg
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Signing only significs that the delegates have agrced to submit the
draft convenilons to their respective governments. In the past, many
of the matlers dealt with by the Conference weve within provincial
jurisdiction and the rules of 1he Conference made it virtually ine
possible for fedeval governments (o participate. These have recently
been changed®® so that it has become possible for such countries as
Canada and the United Stales {o adhere io the Conference, ITow the
federal and the provincial governeents procced from this point should
prove an interesting oxerclse, Where a convention deals with a matfer
wholly or parily within provincial jurisdiction, it uppears that the
provinces will each be asked by the federal government if they wish
to approve the convention. Tiwn, depending on the terms ol the
particular convention®® and the number of the appraving provinces,
the federal government may sign, ratily or accede to the convention
so as 1o extend it 1o the approving provinces. The composition of the
six-man Canadian delegatinn to The Hague is of signilicance, Although
the delegates wece appointed by Gtiowa, and officially represented Lhe
federal government, four were chosen from a Hst of nominees of the
provineial Attorneys General and one was nominated by the Con-
ference of Commissioners on Uniformity of Legislalion in Canada.
The sixth was R. Dedard, Q.C., an associale depuly minister in the
federat Depaviment of Justice. Included in the four chosen from the
provinces' nominees were Professor Paul-André Crépeau, the Presi-
dent of the Commission for the Revision of the Civil Code in Quebec,
and H. Allan Leal, (.C, Chalrman of the Ontario Law Reform Cem-
mission. s

I, ORJECES AND SIRUCTURE

A.  Objeets

The terms of reference of the well-nstablished law reform agencies
are usually in such wide terms as to embrace a study of any legal
subject. The dutios of the New York Commission, for example, are

4 Sea 1, G. Castel, Conada and The Haguoe Conference on Private International
Law: 18031967 (1967), 4% Can. Iar Bev., 1.

85 See, for example, Artiecke 14 of the Convention en the law Applicable to
Trallic Accidents, contaimed in the Final Act of the Eleventh Scssion of The
Hepue Conference on Private International Lew, October 2fth, 1968, Article
14 states, m parts

A State having a nenausified Iegal system may, at the time of sig:
watwre, ratifieation er accession, declare that this Convention shall
extend to all ils legal systenis or only to ene or more of them, and

may wmodify its declaration at any time thereafter, by making o

new declorntion.

46 The other twe were S, Lyon Q.C., Autorney General of Manitoba and J1 K.
Read, OBE., Q.C, former Dean of the Dalhousic Law School and a long-
time Nova Scotin Comtuissioner 1o the Conluzence on Uniformity. L. R
MeacTavich, Q.6., who is Ontario’s Senior Legistative Counsel, vwas the numiner
of the Uniformily Commissioners.
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set out in a statutory provision’? {(which has been coepied in Cali-
forniat® and Michigan'?), as follows:

1. To examine the common law and statutes of the state and
current judicial decisions for the purpose of discovering
defects and znachronisms in the law and recommending
necded reforms.

2. To receive and consider proposad changes in the law re-
commended by (he American Law Institute, the comimnls-
sioners for ihe promotion of uniformity of legislation in
the United States, any bar associalion or other learned
badies,

3. 'To receive and consider suggestions from judpes, justices,
public oflicials, lawyers and the public generally as to
defects and anachronisms in the law, ’

4. To recommend, from time to time, such changes in the
law as it deems necossary to modifly or eliminate anii-
quated and inequitable rules of law, and to bring the law
of this state, clviil and crimina), inte harmony with modern
conditions.

Less emphasis s 1zid on anachronisms in the statuie which estab-

lishes the Oniario Law Reform Commnission. The ennctment simply
states that it is the function of the Commission:

. .. to inguire into and consider any matier relating to,

{a) reform of the law having rogard Lo the statute law, the
cornmon law and jodicial docisions:

(b} the administration of jusiice;
{¢) judicial and quasi-judicial procedures under any Act; or

- (@) -any subject referred 1o it by thie Attorney Generals®

The act governing the English and Scottish Law Commissious is

equally broad, but expressly includes codification and consolidation.™

M.Y. Stat., 1934, c. 597, . 1; Mchinney's Consolidated Lawss of New York,

Book 31, s. 72

Cal. Stat, 1953, €. 1445, 5. 2; Government Coede, s 10330,

Mich. Public Acts 1865, Act No, 412,

§.0. 1964, ¢. 78, s 2,

The Lemw Comuissions Act, 1765, ¢ 22, 5. 3 (1) provides:

3. Functions of the Commissions, {1) It shadl be the duty of cach of the

Commissions 1o take and keep vader reviow all the Jaw with which they ore

rospuctively concerned with a view o its systeniatic developinent and reforin,

inclnding m particular the codification of such law, the elinintion of ano-

mulies, the repeal of obsolete and unnecessary enactmonts, the reduction of

the munker of soporate enattments ond genevally the simplificotion and

modernization of the law, and for that purpose ——

{a} to reccive and consider amy proposals for the reform of the Jaw which
may be made or referred to them;

{comtiniued on page 24)
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However, notwilthstanding such wide funetions, the actual work
carried by law reform agencies is subjoect to & number of limiting
factors. These include budgelary considerations, personnel avallable
for research, the philosaphy of the pariicular agency as to the Kind
of work il should engage in, and the exient to which there is cutside
control over programmes, ‘This last factor will depend on whether
studies can be initialed by the agency itzelf, by the agency with the
epproval of the government or the legislature, or only by the apency
on referral from thie government.

With respect to onlside control, there are iwe related questions:

Y. Showld there be some governmental or lepislative conirol
over the topics studied by a law reform agency?

2. Should the government be able to refor matlers to the
agency for study or should the agency be free to choose
its own topics?

The Ontario and New York Commissions may initiate projects
without the approval of any outside authority such as the Atlorney
General or the legislature. However, there is budgetary contrel. For
instance, the budget of the Ontaric Law Reform Cominission is re-
viewed by the Treasury Board and is inclnded in the Attorney
General's estimates, which means it must pass through the Legis-
lature. In both Ontaric and New York, il should be added, projects
may be referred to the respeetive commission by the povernment.

The programme of the English Law Commission must be sub-
milted to the Lord Chancellor whose approval is apparently necessary,
He, ir turn, is required to lay before Parliament any programmes
prepared by the Commission and approeved by him52 Similarly, the
California Commission must submitl its programme to the legistature,
The California Commission is exprossly required by statute 1o confine
its studies Lo topics which are so approved 52

{b) 1o prepare and submit 1o the Ministee from time {0 tine programmes
* for the examination of different branches of the Jaw with a view to re-
form, inchwding recomimendations as to the agency {whether the Com-
enission or unother body) by which aony such examination should he
carried oul;

{c} 10 undertake, pusuant te sny such recommendations wpproved by the
Ministey, the examination of particular hranches of the law and the
fﬂrl:\glﬂﬁt}h, by means of draft Bills or otherwise, of proposals for reform
thieremn;

(d) to prepore from Lime to fime at the request of the Minister compre.
hensive programmes of consolidalion snd statute law revision, and 1o
undertake the preperation of draft Bills pursuant 1o any such programme
epproved hy the Minister:

(e) to provide advice and information 1o grvernment depariments ond other

authoritics or bodics cuncerned at the instance of the Government with _

proposals for the reform or amendment of any branch of the law;

{f) to obtain such information as 1o the logal systemns of other countries as
appears to the Commisstomers likely te facilitate the performance of any
ef their functions, . :

51 1965, ¢, 22,5 3 {3).
53 Cal. S1at. 1983, ¢. 1443, 5. 2; Govermunent Code, S, 10335,

i
1
i
i
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The New South Wales Law Reform Commission only considers
matters referred to it by the Attotney General.3? In praetice, however,
the Attorney General's referrals are generally made after informal
discussions with the Commission and on recornmendation by it to him.

In order to carry out their funciions effcctively, shonld law re-
form agencies be able to opevale independently in their choice of
programmes? Should they be free from political interference in this
respect ? Conceding that there must be budgetary contrgl, should 1t
be applied only on an overall basis and not 10 particular projects?

On the other hand, if matiers can be referred to an agency by
the government, there is always the possibility that it will be used
as a means of relieving the government from dizcomfort created by
eurrent political issues, In this.respeet, it may act as a suppleroent
to the Roya! Commission technique, Furthermore, the govermment
may bc anxious to have a particeular repori in a hurry and exert
pressure on the agency 1o spred up its activities, If that sort of
influence were succumbed to, the quality, and perhaps character, of
the agency’s work would decline.

With respect to whether subjeets chosen for reform studies
should be resiricted to non-controversial matters in the area of
“lawyer’s law”, there are two divergent philesophies,

Professor John W. MacDonald, chairman of the New York Com-
mission, has expressed Lhe conscrvative position, which is the view
of his agency:

In its relationship to the Legislature, the Commission has
been serupulous in its recognition of legislative supremacy.
It has sought to avold recommendations oh topics in which
the primary question wis one of policy rather than one of
law, This practice has been based on an opinjon that the best
work of the Commission can bo done in areas in which
lawyers have more to oficr to solve the question than other
skilled persons or groups.S3

An examination of the studies initiated by the Commission shows that
it has endeavoured to Keep to this policy. As a resuli, it has been
subjocted to some criticism. One learned writer has reforred 1o the
New York Commission as having remained “a body of rather minor
significahee”.

The English Law Revision and Law Reform Committecs also
confined themselves to “lawyer's law”. The New South Wales Come
mission is restricting its programmes, as a matter of policy, to areas
which are likely to be non-controversial.

The more activitist point of view was put by Professor Lord
Lloyd of Hampstead in the House of Lords debate on the first report
of the English Law Commission. He remarked:

B S.N.SW. 1967, & 10 (1)
= cDonald, op. cit,, fn. 19, at p. 15.
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The old fallacy that there is a sphere of “lawyer's” law
which is purely technical, and can be divided from legislation
involving policy, retains its hald en fow scrious students of
the law today. All Jaw inevitably involves policy decisions of
some kind. It is Lherefore idle to maintain thal the Law
Commission should in some way avuid investigating and
making propusals regarding policy mattersSe

Sir Leslie Scarman, the Chairman of the English Law Commission,
tales the latter view:

I challenge anyone to idenlify an jssue of law reformn so
technical that it raises no sogial, political or cconomic issue.
If there is any such thing, T doubt if it would be worth doing
anything about it.%?

He pointed out that, in dealing with the law of conlract, and the
law of landlord and tenant, social and economic guestions cannot be
avolded, One must consider whether the law of contract showid be
based on frecdom of contract or some other principle, such as fairness,
and also the extent Lo which the law should interferc with {recdom
of contract in order to protect such groups 45 CONSUMErs and tenants.5®

Neverthless, Sir Eoslie appears to belicve that policy can and
should be left to the lepislature, which may be assisted in reaching
tts conclusions by advice from the law reform agency on the impli-
cations of prssible solutions. He gave as an filustration of this
approach, the Law Commission's handling of the subject of divorce.
The Commission’s report, “ield of Choice”, states:

It i not, of coursr, for us but for Parliament to settle such
controversial social issucs as the advisability of extending
the prescnt grounds of divorce. Our {unction in advising you
must be to assist the Legislature and the general public in
considering these questions by painting out the implications
of various possible courses of action. Perhaps the most usefu)
serviee that we can perform at this stage bs o mark out the
boundaries of the field of choiee®

The Report recommended exit rules for marriage without com-
mitting itsel, in the words of Sir Leslie, *'to any but the most obvious
social judgments”. The most significant of these was that the objactive
of a good divorce law should be, once 2 “saarviage has irvetrievably
broken down, to enable the empty legal sholl 1o be destroyed with the
maximum fairness, and the minitnam bittersess, distress and humilia-

5 977 FLL. Deob., cols. 1269-1270. {MNov. 16, 1966.}
S7 Leslic Scarman, Law Reform: The New Pattern, The Lindsay Memorial
Eﬂ;&ur)’ﬁs Diclivered at the University of Keele, Movember 1067, &t p. 98,
1968). )
1bid., »t pp. 28-29.
Law Com. {6) a1 p. 5.
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tion.”"5? Thus, sald Sir Leslie, the “perennial dilemma of a2 law reform
agency” was solved 51

Legislatures, of course, must decide policy in the end, Yet surely
law reform hodies must give the social and economic issues con-
sideration if their advice as to the implications of various solutions
is to be meaningful. Furthormore, surely it is the funection of these
bodies to pul forward solutions to problemis, which although they
may be “legal" on the suriace, are basically economic or social. These
solutions can only be formulated by cithor making certain assump-
tions or by having a data-collection expedition.

The Ontario Law Reform Commission, for cxample, has been
examining in its Family Law Project Lhe problem of property
relations belween husband and wife$2 The consideration of whether
someg form of cemmunity property repime Is suilable for Ontaric
involves social questions of great significance. In its Landlord and
Tenant Project, the Commission has made recommendations which,
it implemented, would amount to a suhstantial interferonce with the
frecdom of the partics Lo enter into their own bargain. These recom-
mendations included proposals for Hental Review Officers and Rental
Review Boards. The Interim Report of the Commission stales:

There is no doubt thai many tenants are the victims of land-
lords whao are taking advaniage of the acute housing shortage
in some areas to charge cxcessive and in some eases un-
reasonable rents. This resulls from the fact that in those arcas
there arc too many prospeetive tenants bidding in the market
where there are toe fow rental units available. Tt is obvious
that the only effective long term solution to this problem is
to increaze the supply of housing units avallable for sale
or rent. Unstil this long term solution can be realized a serious
social ovil will continue63

The Commission, huwever, stopped short of rent control:

The wisdom of such controls is something that requires a
wide economic study and policy decisions that go far beyond
the powers of this Commission as a law reform body.6

" The Commission's studjr included a‘survey of landlord and tenant

problems, conduecled by questionnaire of 3900 tenzhts and 400 land-
lords in Torontots
B. Siructure

What kind of porsennel should a law reform agency have? There
are two essenlials -— first class minds and time. The use of personnel

Thid., at para. 15.

Scarman, ap. cil, M. 57, at pp, 32.33,

Famsily Lave Projeet Study, Part IV, Chs, { and 2.

Interim Report on Lanflord and TFenmant Law Applicable 1o Besidential
Tenancies (1968), at p. €0,

Thid., at p. 7O.

Ihid., Appendix Al

72 f37g
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varies. Some commissions have members who ave full-time, some
part-time. The extent that apencies will employ full-time stalf de-
pends on whether research work is econiracled out (usually to law
school teachers) or done within the agency.

Both the New York and Ontarie Commnissions contract out the
Yarge part of their research work, In the past (hree years, the Ontario
Commission has engaped the services of fifteen Ontario law leachers
to undertake sybstantial studies on various topics. On the other hand,
the English and Seoltish Law Commissions and the Now Soath Wales
Law Reform Commission carry out the major part of their rescarch
with their own staff,

The English Law Commission consisis of five full-time Com-
missioners,5 together with a full-time staff of forty-six of whom
twenly are lawyers5? Tt should be remembered that the English
Commisslon is atso engaged in consolidation and codification, Four
of the lawyers on their staff are draftsmen,

The New South Wales Commission consists of four fulltime
membors, B8

The New York and Ontario Commissioners, with the exception
of the chairman of the Iatter, are part-time, Their function is largely
one of policy-making rather than of engaging in rescarch and report
writing.

Members of these Commissions have been drawn from the bench,
the practitioners and the law faculties. The English have clearly folt
that either judzes are specially suvited to be chairmen or that they
give an air of respectability 1o a body which may recommend radical
innovalions, The chairmen of the Lord Chancellor's Law Rovision and
Law Reform Commitices and the Tlome Secrctary’s Criminal Law

Revision Committee have always been members of the judiciary. Sir .

Taoshie Scarman and Lord Kilbwandon, the chairmen of the English
and Scoltish Law Commissions, both hold judicizl office. The chair-
man of the New South Wales Commission is required to be a judgret?
New York's Cormmission, however, is headed by a law professor and
Ontarios by a formor law schaol dean.

The other four members of the English Law Commission arc
three acadomics, whio were deseribed in the Iouse of Lords at the
time of their appointment as three "Leftish dons”,™ and a barrister.
The New Souith Wales Commission has, in addition to its chairman,

Law Comumissions Act 1965, ¢ 22 s 1,

The L;gv Commission, Third Anmusl Repert 1967-1968, (Taw. Com. No. 15),
yara, §8.

The New Scuth Wales statute provides for not less than three nor more than
six commissions. Ser 5. 3 (2). 1

See 5. 3 (2} (a).

265 ILL. Db, col. 452, {April 14, 1065) They are L. €. B. Gower, MB.E,,
N.S. Marsh, Q.C., and Andrew Marun, Q.C.

32 g 3§
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a law professor, a barrister and sclicitor, The New York Commission
has nine members, four of whom are ex officio as chairmen of the
committees on the judiclary and codes of the state senate and
assembly, and iwo of whom must be law professors.™ The others are
practitioners. The Ontario Commission has five members, 2 Three are
practising members of the profession, ene a formee Chief Justice, and
ohe a law scheol dean, as mentioned above,

In New York, those imembers who are not ex officio are appoiuted
for five year lerms™ The same term is the maximuwn period of
appointment in Eungland (although a re-appointmont may be made),™
In New South Wales, the chairman, if he was a Supreme Court judge
at the time of his appointment, holds office until he is seventy (or
longer, if the instrinnent appointing him so slates). The other mem-
bers of the New South Wales Comaission may be appointed to terms
not exceeding soven years, bul are cligible for re-appointment,’ In
Ontario, the statute lays down no period of tenure and the Com-
missioners have been appointed for an indefinite terna,

IV, THI FUTURIL

What areas of the law could we expect a National Law Reform
Commission to be concerned with? Most of the so-called “lawycr's
taw™ lies within provincial jurisdiction. In particuiar, property, con-
tract and tort law are, in the main, ficlds of law which are of pro-
vincial concern, Nevertheless, they have federal aspects which coald
be the subject of reform studies, For example, there are the federal
expropriation laws aad the problem of the immunity of the fedoral
Crown from lawsuit,

The Minister of Justice has so far mientioned two areas, eivil
rights and criminal law, which he Latieves should be dealt wilh by
the national commission ke proposes. He has siated:

“And if'is my thought that sueh 2 Commission might well be
charged with a particular responsibility involving a con-
tinuous evaluation of ihe fundamental rights and freedoms of
the eitizen as these may Le found expressed in lepisiative
enactmoents both old and new,7

T The two law professors are Professcr John W. MacDonald of Cornell, the

chairmai, and William 1, Mulligan, Dean of the Fordium Taw Seclinal,

T See S0, 1G4 ¢ 75,5 1.
. Allan Lesl, QG forier Dean of Osgonde Fall Faw School, who is thee
choirman, the Henaurable 1. €. MeRuer, 5.M., Formoer Chief Justice, who is
vice-chairman, 1he Honourable R, A Bell, Q.C., of Ouanvea, W, Gibson Gray,
Q.C., of Toronto, snd W. R. Poole, Q.C, of London,

B ON.Y, Stat, 1934, ¢ 597, 5 1; amended 1944 ¢ 23%; McRinney™s Consolidatod
Laws of New York, Book 34, 5 70.

M The Law Conunissions Act 1965, r. 29, 5. 1 (3. (UKD

5 Law Brform Commndssion Act, 1967, s. (3), {NSW)

& Tuarner, op. cit., f‘n 1, at p. 12,

I
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Apparentiy Mr. Turner had in mind something similar to the McRuer
Commission Inquiry into Civil Rights,77 except that it should be on
a contiruing basis, Should this be the case and if i is expected that
the nationul commission would, say, produce in three or four years
findings which arc cquivalent in stature to the McHuer Report, a
heavy burden would be imposed on the resources of the commission
and onc ‘wonders how mueh other work it will be able 1o accomplish
in this period. Naturally, much will depend on how gencrous the
federal povernment s in establishing the commission and whether
it is structured in sueh a way that it can be highly productive. The
continuing review envisaged would be muoch loss demarxding than the
initial ask, ’

Criminal law is the ather ares which the Minister has specifically
mentioned. ™ In moving the sceond reading of the emnibus Criminal
Code amendment bill in the House of Commons on January 23rg,
1969, Mr, Turner linked the crestion of the national law reform com-
mission with continuing reform of the criminal law. Speaking of the
propased amendments to the Code, he said:

I in the light of experience any changes or additions to the
Criminal Code appear not to have beon in the publie irderest,
they van always be changed ot repealed at auy time, 9

existing prohibitions with respecet (o abortion, honosexualily and
lotieries " I the vational coennnission s to make recommendations on
these subjects, on what basis is 1 to do s0? Would the members of
the national commission be able ta free themselves from their own
prejudices Inosueh malters? Would the Lotmnission's exercise bo
largely onc of speculation into what is arcoptable politically and by
the public?

The more conirovorsial provisions of -the bill ease somewhat the

Other areas which a national law comntssion might review arc
bankruptey law, patent and copyright Www, the combines legistation,
and divoree and marriage. It might also concern itself with such an
elementary matter as whether or nol there should be a Statute of
Limitations which should apply te federal causcs of action.

What of the provinees? Must every province have a law relorm
commission? Expense is invelved, The annual budget of the Ontarip

¥ Roval Conmission Inquivy into Civil Rights. The first three volumes of the
Commission Report were released in Frbruary, 1068 It is expected that the

remasming volumes will be released later this year, at which point the

Commission’s task will Le completed,

Turher, op. cit, fu. 1, a3 p. 32; Can. H.C. Deb., January 23, 1969, at P 4725,

Curt. LC. Db, Jenuary 23, 1969, at p. 4735,

Bill No. C.130, Ss 7, 13 end 18 {(amending the Criminal Gode by adding

s, HOA and 179A and areniding 5. 237).
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Commission, for example, is near the $260,000 markB! Can suitable
personnel be found and afforded? Newfoundland and Prince Edward
Island do not have law schools. The territories are, of course, in 2
very difficult position. Yet each jurisdiction must be concerned with
the gencral reform of its laws and samcone within that jurisdiction
must asstme that responsibility. Certainty, it is not sufficient for one
provinee to blindly eopy the reforms of another. Not only do local
conditions vary, bul the law which is heing changed by the adoption
of a reforming statule may not be the same. The Conference of Com-
missfoners on Uniformity could, of course, approve as model slatutes,
cnactments passed as tho result of the recommendation of some
provingial commission. In this way, each province would have the
opportunity Lo study the particular act. Iowever, how meaningful
such studies would be must be doubtful in view of the way in which
the Conference has operated in the pasi. In any cvent, every statuie
can be improved upon and copying is noe substitute for further re-
scarch and analysis, There are two olher possibilities. T4 might be
feasible for two or more provinces to form a joint agency. It may be
that the National Law Reform Cobmmission, whon it is created, could
play some helpful role, although the federal government might wish
to aveid the possibility of being charged as an interloper.

The agencies thal arve being created must have a liaison with
onc another. Nearly every law reforin agency in the common law
world maintains an active interest in the research and reperts of the
gthor agoncies. In this respect, i wauld be helpful if there was some
central body which kept track of pasi and current research under-
taken by law reform bodies. Within Canadn, there is a special oppor-
tunity for co-operation, Law reformn agencies in this country might
informally agree as o a distvibution of projects. This would enable
their resources to be more efiectively utilized,

Law reform is most gertainly upon us, The continued growih and
interrelationship of law reform agencies in Conada and elsewhere will
prove both productive and exciting.

Bl Ser Estineates for the Fiscal Year endisg Mareh 31st, 1959, of the Province
of Ontarie, at p. $8. The cstimats was $190,000. The current budget figure
for the Now York Law Comunission is in the neighbourheod of $173,000. The
estimated cost of the Vnglish TLaw Commission fur the year ending March
31st, 1959, was $145,000. Sco the Civil Lstimates 1958.68, I - 45, (Session
106768, Faper Neo. 126}




THE WORK OF TIHE LAW COMMISSION FOR
ENGELAND AND WALLS

the Hon, Mr. Justice Scarman®

In introducing the Law Commissions Bill into the House of Lords
in 1965, the Lord Chancellor, Lord Gardiner, referred {o the speech
of his distinguished predecessor Lovd Brougham before the House of
Commons on February 7, 1828, Thls speech, lasting over six hours
and delivered to a “thin and exhausted” chamber, heralded the great
era of nineteeuth century law reform in England, which, Inspired by
the writings of Boentham and implemmented through the efforts of a
suceession of WVictorian Chancellors, eulminaled in the Judicature
Acts of 1873-5.

The following illy years or se was a period of relative quicscence
in which the great changes of (he middle part of the ninetcenth
cenlury were being assimilated by the profession and by the courts,
But beginning with the real property legislation of 1925, the twentieth
certury too has seen a gradually ipereasing concern with the develop-
ment of the law and the need for its relorm. The creation of the
Law Commission by the Law Commissions Act of 19651 is the most
recent and significant rocognition of the imporiance of ensuring that
the law remains attuned to the necds of contemporary socicty.

Unlike most of our Furopean neirhbours, we in Britain have
never had a central povernmoent agency responsible for the develop-
ment aned adminisiration of {he law —- we have no Ministey of Justice,
Such funclions as are performed by o Ministry of Justiee in those
civil law and Commaonwealih jurisdictions which possess one are, in
Ergland shared amongst a rumber of Government depariments. Two
of the most inmportant of liese are the llome Office, which is respon-
sible for the criminal law and penal system, and the Lord Chancellor's
Office, which exercizes & gencral control pver the administration of
the eivil Iaw and those branches of the substaniive civil law which
do net fall within the province of any of the more specialized depart-
ments. Thus before 1965 the investigalion of any problem of law
reform, which could nol be undertaken simply within a government
department, had {o be entrusted to a Royal Commission or to a
standing or ad hoe commitice of judges, academic and practising
lawyers, civil servants and laymen whe gave their services part-time,
The standing commitices include the Law Heform Committee to which
aspects of the civil law could be reforred by the Lord Chancellor, and
the Criminal Law Revisjon Committee, which, as #s name implies,
deals with the criminal Jaw at the instigation of the Home Seerctary.

*0.0E, LL.D. Judge of the High Court, Chairman of the Law Commission,

1 The Act st up two Commissions: *The Law Commission™ which is respon-
sible for the Jaw of England and Wales (and cortain aspects of the law of
Northern Ireland) and with which this account is solely concerned; and “The
Scottish Law Commissios" which doals with the law of Scetland.
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Such committees have done, and conlinue to do, a great deal of
immensely valuable work in the fold of law reform, Yel the time
and resources which they have been able to devole to any particular
project ave severely Jimited and U therefore became evident that
comprchoensive reforin could only be achieved by a body which had
this as its sole task and which was equipped with a professional staff
on the seale reguired.? In the words of Lord Gardiner, who was &
member of the Law Rolorm Commitice for a number of years before
his appeintment as Lord Chancellor:

“You cannot reform the Jaw of England in your sparc time
on an occasional afternoont?

Quite apart frem the limitations which were nccessarily imposed on
the scape of any law reform inquiry conducted on this basis, the werk
of the standing committees was also handicapped, to some extent al
least, by the lack of any power to sclect subjects for roview or to
allecate priorities for reform. These decisions were teken by the
governmental depairtmoent concerned,

The Law Commissions Act of 1965 sought to overcome these
defects by selling up a permanecat body consisting of a Chalrman and
four other full-time Commissioners, The Act provides that persons
appointed 1o be Cuommissioners must be drawn from thase

“suitably quatificd by the holding of judicial office or by
exporience as a barrister or saliciior or as 2 teacher of law
in a univoersity™s

The Commissioners ave assisted by some twenty full-titoe Jawyers
and an administrative staff,

The general duly of the Commission is set out in s.3{1) of the
1985 Act. It ix 10

*take and Reep under vevicw all the Iaw with which [it is]
concorned with a vicw to its systematic development and re-
form, including in pariicular the codification of such law, the
eliminalion of avomalics, the repeal of obsolete and un-
necessary cnaciment, the reduction of the nmber of separate
enactments and generally the simplification and moderniza-
tion of the law | ",

The responsibilities of the Commission are thus not conceived in
terms of sporadic or ogcasional intervention in isolated arcas of the
law which may be referred to them, but In terms of continuous
scrutiny and reviow of all the law,

2 Sce the White Paper: “Praposals for Fnglish and Scottish Law Commissions”
Crnnd 2573,

3 Second Reoding Debats on Low Commissions’ Bill (Volume 254 Howuse of
Lords Debates, col. 1153). - .

4 512} Tn fact the Commissioners consist of one Judge, three Queen's Counsel
and one Solicttor, Thrae of the Commissioners have expericoce as teachers of
law v 3 university.
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The Azt goes on Lo define the speeific functions which the Com-
mission is reguired to earvy out i the discharge of its overall duty.
The Coromissioners are required to preparc and submit 1o the Lord
Chancollor programmes for the examination of different branches of
the taw with n viow 1o reform, and to recommend the agency (whether
the Commission or another body) by which any such examination
should be carricd oub? This latler point is important since it fllus-
trates ithe planning or ce-ordinating role of the Commission. The
standing und ol hioe commilices o which 1 have referred have not
boea: superseded; they continuee to thrive and their services, too
valuable 1o be dispensed with, bave been utilized by a varicty of law
reform projecls sinee 1965

Subject to the Lord Chancellor's approval, the Commission is
then te cxamine the subjects contained in its programme to moake
recommendations and, whetre appropriaie, lo prepare draft bills$
Fromn iis inception the f.aw Commission has been preaily assisted
by a teamn of exper! Parliaineitary Counsel whase job it is 10 trans-
late the Commission’s recommendations inlo legisTative form,

This, In oullineg, 1s the machinery which Parliament has con-
strucied. Iow hasg i operated over the past three and a half years
sinee its creation? Soon after the Comrmaissioners were appointed in
June 19G5 their First Programme of Law Reform? received (he
approval of the Lord Chancellor. One consideration which, apart
from the resources availabls to the Commizsion at that time, guided
the choice of ilems for the First Progratune was the desivability of
examnininfy studies already completed by other law reform agencles
with a view to considering whether their veeommendations, if not yet
implementod, couhl be endorsed or supported,

The scape of the seventeen items containedd in the First Pro-
gramme varies considerably, Two topics are scheduled for codifica-
tion: the luw of landlord and lenant and the law of contract. These
are major exercises which will inevitably take some years to complete
since it is intended to reform as wel us codify the existing law®
The eovdification of ceutract law is boing carried outl jointly with the
Seottish Law Commission with a view to the ultimale production of
an Anglo-Scottish Code, This involves reconciling certain basie dif-
ferences between English and Scots law {(which, of course, derive
fram quite distinet traditions) but the task is worthwhile since com-
niercial law is one field where standardization of legal rules is par-
ticularly desirable, especially within a nation as small as osur own,

S.3¢13{b).

53(1){c).

Iaw Cormission Pablication o, 1.

Such codes as already form part of Fnplide law (lor cxample, the Bills of
Exclionge Act i832 and the Sale of Goods Act 1993) represent, for the mast
part, statrments of the case law and s1atote law as it existed a1 the time of
-codification, ne attemyt being made to alier the law,

= cheEn
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In the work on the Code the {wo Comimissioners have alse been
mindful, in the lighl of Britain's application to join the Common
Market, of the imporlance of achicving harmonization with continental
syslems,

These two codification excrcises are now well under way but
their completion cannot he expected for some time. The First Pro-
graamne abo conlained a number of jtems of more limited scope, some
of which have been dispescd of. An example is Ttem XII: & con-
sideration of the probletus raised by the decision of the House of
Lords in D.P. v, Smith,? that is ihe queslion of “imputed criminal
intent™. "The Commnission recommended that where an accused's intent
or foresight is relevant to his liability under the eriminal law, the
test of such intent or foresight showld be “subjective’1® This recom-
mendation was implomented by 5.8 of the Criminal Justice Acl 1947,

The combination of law reform items of varying ambit mukes
it possible to proceed with rescarch on some subjects while consulta-
tions with owiside hodies and individuals are beiny carried out on
others.

In November 1967 a Second Programmee?? was submitied to, and
approved by 1he Lord Chanecllor, Tt contained just three jtems: the
codification of the eriminal law, the codifleation of family law and
the interpretation of witls, We may considar the first of these items
as an Mustration of the detailed organivation and execution of a
specific law reform study,

Ttem KVYID of the Sscond Propgramme of Law Heform recom-
mends that there sheuld be a comprohensive examination of the
criminal law with a view o its codification, This, of coonrse, will be
a complex and lengthy operation and it is not, thercfore, possible to
map owtl &l slages ol the exercise; but, os a slart, three topics are to
be examined, The first and most fundomental is a consideration of
the pencral principles of the criminal law by the Commission itself
assisted by a Working Parly whose members include judges, lawyers
from all branches of the profession and representatives from the
Home ffice. Two of the Law Commissioncrs act as joint chairmen
of the Working Party and a third Commissioner is also a member,

A working paper!? has been published by the Commission set-
ting out the topics which are to be discussed by the Working Party
and what Form the frameworlk of whiat will ultimately be Part T {The
General Part) of the Criminal Code will take, As work progresses on
this agenda the provisional conclusions reached by the Commission
and the Working Party will be published in the form of a succession

9 {19611 A.C. 200,

10 “Imputed Criminal Totent (Pirector o) Public Prosecutions v, Smith)" (Law
Conunission Poblication Ne. 16}

1L Taw Commisston Publication No. 14

12 Published Woarking Paper No. 17,

F . x
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of working papers consisting of scts of propositions accompanied by
explanatory comments, Comment, criticism and saggestions will be
fnvited on these working papers which will be widely circulated both
within and withou! the legal profession. The Commission is alse In
clese touch with speciallsts in ether disciplines whose expertise and
experience can condribute to the formulation of the basic principles
of the eriminal law. clovand eriminglogieal and socialogical dala, as
well as advice on the commissioning and feasibility of rescarch pro-
jects, are available through a spocially constituted Advisory Panel of
Sorial Scientists,

Simultancously with this study of the “General Part™ of the
eriminal law, the oxamination of certain spocifie groups of offences
nas beent imitiniled,’® This werk is being shaved between the Cono-
mission and the Home Scorctaey’s Criminal Law Revision Commiltee,
which is to undertake a review of offences against the person {in-
cluding horieide) and sexual offences. The thivd aspect of the criminal
law so far plinned for examination is “extra territorial jurisdiction
In eriminal offenees™, for which the Commission jlsclf Is responsible,

This patiern of work is of course peculiar 1o the particular pro-
jeet which we have been dizcussing since working techniques must
be adaptable to the needs of any particular inquiry. Generally speak-
ing, two stipes can be idenlifizd hefore recommendationg are finally
made: research and consullation. It is at the research stage that
experience and materials frean other jurisdictions may be considered.
The 1565 Act has in fact made iU a specifie duty of the Cominission
“1o obtain such information a5 to the legal systems of ather couniries
as appears 1o the Commissioners likely to facilitate the performance
of any of their funciiong™.1s

Onee vescarch has been compleied the results of the Commission's
preliminary deliberations are distilled jnto the form of a working
paper which cots oyt the exizting law, indicates the defects which in
the view of {he Commissioners regoire correction, and makes ten-
tative supgestions for reform. This is the general practier, and on
- the whole this motiind of consuliation has been found preferable to
issuing gencral invitations 1o submil memorarda of evidence, A wark-
ing paper focuses the mind of the reader directly on the issues in
question, saving time and work botlh for the reader and for the
Cormnmission as the evenfual recipient of the reader's ¢comments, Tt
also allows these who are consulted an opportunity of sceing 1he
direction in which the commission's thinking is moving at a stage
when it is not too late for.the Commission to be diverted from an
unacceptable or unwise course. Tt is through consultation on specific

13 Malicious damage to praperty, forgery, perimy, higamy and offenoes against
the marviage law, offences ggainst the person (ncliding homicide) and sovual
offences, Ser Sceond Programnie of Law Heform {Law Comimission Publica-
tion No. 14) page G,

14 531310
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projecis as well as periodic meetings with the three chief repre-
sentative bodics'™ of the legal profession that the whole profession
is given an opportunity of participating in the evolution of the law.

In a country with a legal tradition as gpcient as ours one problem
of which any law rclonm agencey must be aware is the Torm of the
Iaw and Ms arrangement and accessibility, The law of England is to
ke found in soine 3,000 Acts of Parliament doting firom lhe thirteenth
century, in many volumes of delezated lepislution made under those
Acts, and in over 300000 reported cases. In many cascs codification
will be the ideal methol of reducing the number of sources of the
law while at the same time rendoering it more readily comprehensible.
Twe other techuigues which ave concerned rather with the form and
arrangoment of the law than with its confent are comsolidation and
statule law revision, The Act of 1965 requires the Commission 1o pre.
pare from time to lime ai the request of the Lord Charcellor eoms-
prehicnsive programmoes of consolidation and slatute law revislon and
to undortake the proparation of draft bills pursuant to such pro-
gramimncs. 18

By “consolidation” is meant the process of combining the legis-
Tative provisions on a single tepic into one eoherent enactment. This
in Itsell will make the law more awceeszible and may in some éases
usefully precede compiote codification of thal branch of the law in-
cluding not only previous legislation but alse judme-made law.
“Statute Taw Revision” is the pracess of eliminating obsolete and
unniecessary ¢nactments feom the statute book —- an operation which
facilitates the Iater process of consolidation and, whore appropriate,
codification. Work on the First Progiamme on Consolidation and
Statule Law Revision'? s now well in hand. Tt includes the con-
solidation of =uch major arces of the law as the Income Tax, Renti
and Nead Traffic Acts.

We are also Lhecping in close touch with other developments
direeted towards improving access lo lepal sources, Computerized
techiniques of information veirieval may represent one answer te Lhis
problem but the practitioner and layman arc likely (o pain more
immediate benefit from the proposals of the Statute Law Comomitiee
to produce a new official edition of Public General Statutes in Iorce.
The present official edition consists of the Third Edition of Statutos
Revised (32 volumes} cortaining those statules passed between 1235
and 1918 and in force on 31st Decanber 18, 'he seeond part con.
sists of the annuzl volumes of the Public Goneral Acts from 1949

¥ These are the Ganeral Couneil of the Bar, the Low Sociely (Selicitors) and
the Sotiely of Puldic Teachors of Law,
18 S.3i(d).

17 Taw Conuuission Pablication No. 2,

18 This item hus new been completed with the eaactment of the Rent Act 1968

Sev the Conumissive's Thind Anvual Repert (Taw Comamission Publication No,
15), paragraph 73
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opwards. The Statutory Publications Office preparves snnually a
volume of Annotalions 1o Acts which contain divections for amending
the volumes of the official edition in accordancr with the changes
made by the yoar's legistation. By 1968 the state of this edition can
aniy be duseribed as doplorable, One volume (for the year 1952} is
gut of prini and, therefore, unobiainable; atmost one third of all the
pages in the cdition has now been cancelled and many of the remzxin-
ing pages arve disfigured by amendments and deletions—— that 1s, of
course, assuming that the owner of the volumes has had sulficient
time and resources 1o make all the necessary annolatlens. The Statute
Law Committer has, therefore, proposed Lhat the new official cdition
ba arranged by subjecl rather than chronologically, and in a2 con-
venient loose-loa$ form, 1% The Law Comimission has warmly weleomed
these sugpestions as complementary o their own efforts in the ficld
of consolidation and statule law roevision.

Items listed in the Commission's programme of law reform and
statute law revision and consolidation do not represent the sum total
of its work. The Commissioners are reguired by statute to receive and
consider any proposals for the reform of the law, which may be made
or referted to them™ Jaovitably most law reforin praposals emanate
from Lhe legal profession ~— cither from the judges of from in-
dividuals znd  bodies rteprosenting  the academic and praciising
branches of the profession. Only in a small minerity of cases js no
aclion taken on these proposals, allhough the pressure of work olten
necessitates the postponemem of supgestions for later consitderatjon.
The remaining proposals are oither incorporated inte an existiog
programime ilem or reforred fo other departinends, commitices ole,

The bread compass of many of the programmume iloms permits
action to be 1uken noet enty on preposals from eutside the Commission
hut also allows the Commissioners, on their own inHiative, to make
recommendations conecrning matiers of importance or urgency which’ ™
are brought to lipht from time to time, The Family Provision -Act
of 1966 incorporates cortain proposals designed to remedy the unsatis-
factory stale of affairs revealed hy three cases decided In 1965 and
196621 Those proposals were formulated by the Cofmmission in the
cortext of ifs general reviow of Family law.2?

__One further function of the Commission, as laid down by statute;”
remains to be discussed - the provision of advice and Information
to government departments or other autheritios concerned with the
reform or amendment of any ‘branch of the law.? This is ancother

19 See the Commission’s Third Annupal Beport {Law Comemission Pyblication
No. 15}, paragraphs %87, ) "

20 1065 Act, 5. 301} (a). . : . BRI

21 See the Cormnussion’s First Annual Report {Law Commission Publication pk.
4} ot paragraph 82, - . .

22 Ttem X of the First Tiogarame (now Ttem NI, Second Progremme}.

2 1965 Act, 5301} ().
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aspect of the co-ordinating responsibility of the Commission, If we
are adequately to discharge our duty 1o keep under review alf the
law with a vicw to its systemalie dovelopmcnt and reform, then It is
vital that we are given the opportunity of cnsuring that the lepisla-
tion which is promoted by the various government departmoents ree
maing in step with the development of the general law, It should be
noted, however, thal while departments are increasingly seeking the
advice of the Law Commission there is no duty on their part 1o do so
—- the Commission can only act in response to a request. One such
request was that recelved by 1he Commission in Decomber 1967 from
the Ministry of Labour (now the Departinent of Fuaployment and
Productivity} for advice on the review of the form and seope of the
Factories Act 1961 and allied Jegistation. While this branch of the
Jaw is specialized fn the sense that its application is limiled to a
particular, though of course important scetion of thoe rommunity, a
review of this kind invelves gquestions of principle touching funda-
mental aspeets of law reform and the general lay -— such questions
as the forim and structure of statules and subordinate legistation,
the place of strict liability and the appropriate eriminal sanctions In
social legislation of this kind®

Of perhaps more gencral interest te Canadian readers, in the
light of the enactment of the Canadian Divorce Aet of 1968, was the
reference to the Commission, undey =33 He) of the 1965 Adt, of the
Report of a Group appointed by the Arvchibishop of Canlerbury
entilled: “Pulting  Asunder: A Divorce Law for Contemporary
Soclely™. Thix alwn serves as an iflustration of how the Commission
proceeds ina comtraversial fickd like that of divorce, The Archbishep's
Croup recommended, inler alin, the abolition of all existing prounds
for divorce and the substitution of the breabelown of the marriame
as the sole ground. The examination of the prounds for diveree foli
conveniently with Item X of (he Commissinn's First Programnan,

In their report?® to the Lord Chancellor on this reference the
Comimission reeognized that it was for Parliament to settle such
controversial social issues as the advisability of extending the present
grounds for divoree, They poinied out that they reparded their fanes
tion in such cases ax the limited one of assisting the lopislature and
the gencral public in considering these guestions by indicating the
implications of varicus possilie eourses of action, Thus while the
Jurisdiction of the Cpmmissioners is in no way conflined to what js
sometimes deseribed os “lawyer's law”, they, as a budy of lawyers,
are aware thatl their expertise is as such and that where impariang
sacial issues are involverd the ultimate policy judomoents must lie with
the community at large as representend bty Parliament.

2 See Thivd Annual Report (Iow Commissinn Publication Na. 15) at para.
grapl GO{it). ) )

B “Grounds of Divorce: The Field of Choice” {Law Commiselon Publication
No. ).
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Bul of course there is really no sensible distioction between
“lawyer's law” and social legislation — werely a pradation in the
extent to which the social judgments which have inevilably to be
made excile public controversy. Even the Report on the Reform of
the Croumnds of Divoree,® in which the Commission made no recom-
mendations bul set out the possible form which reform mipht take,
started from two promises which, though hardly contenticus were
undoubledly social judgments, They are sel out in paragraph 15 of
the Report:

*Accordingly, as it seoms to us, a pood divorce law should
geck to achieve the following objectives;

{i) To buttress, rather than to widermine, the slability of
marriage; and

(it} Whon, repretiably, 2 marriage has ireelricvably broken
down, lo enable the onpty legal shell to be destroyed
with the maximurs faireess, and the minisum bitter-
ness, distress and hamiliation”

I belicve that provided the Law Commission remalns aware of ils
limitations as a specialist body it can mnke a valuable contribution
to the resolution of social problems, not enly by the deployment of
tegal skills but aiso, through the processes of consyltation and re-
search, as a medium for the collection and assimiletion of information
gleaned from other ficlds such as the sovial and cconomic sciences.

The Law Commission has pow heen in existence for over three
yeavs, I is nol of course for one of its members to pass judement
on its achicvements even H any ascessament were possible after so
shorl a life span. The legisiative fruits of many current projects
which are boing worked on intensively cannot hope to be reaped for
some ime yet, At this stage in the Conumnission's history I prefer Lo
look forward rather than back. Twa particular problems pose chal-
lenges to the cause of baw roform, each of which in dilferent ways
stem from one rather obvious facl —- Lhls is that Parlinment by
enacting the Law Commissions Act has recognized thal henceforih
the developinent of $he law is pnm:miy th(_ function oi the legislature
rather {han the ¢ourls, - -

The first problem that T want to discuss is the practical one of
devising the most efficient means of transiating the Commizsion’s
“récoémmendations into énacted law. Part of the” difficulty is the lack
of Parliamentary time which, divided as it is between law-malking
and control of the executive, scverely limits the opporiunities for intre-
ducing Jaw reform measures which are not repavded as important
politlcally. The remedy lies in the reform of Parliamentary procedure
and in particular in the greater use of cammiilecs. One step in this

% Yhid,
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. Girvection is the provizion for the transfer of the Sccond Reading
debate on non-controversial bills to an all-party Standing Cominitiee
of the House of Commons, This procedure is desloned to expedite the
passage of such bills by romoving them from the fioor of the House,
but its ntility is dependent both on the willingness of the House to
treal & bill 25 non-controversial and ou the sttitude of the Opposition,
whese consent is reguired bofore the procedurs ean be involked.

But to find time in the crowded Parlinmoniary timetable is enly
to surmount the first burdle, The problom is then Lo ¢nsure that the
measure can be salely siecved through whal Sir Mackenzie Chalmers
called the “shoals and quicksands™ of Parliament. Whore o bill is
short there may be litle difficuliy but in the case of major bills such
as cedlifications thoere Is always g risk that an elaborate and integrated
measure, prepared afier thorough and time-consuming rescarch and
consultation, will be vulnerable to the ignoranl or the uninstructed
amentdnient, To quote Chalmers again

""When a bill is introduced which professes-io aller the law,
it comes at once into the catlegory of opposed measures.
Every member considers himself justified in exprossing an
oplnion, and as far as he can in glving coffect 1o his opinion
on each and all of lis provisions. The result is that the
measure i5 50 hacked #nd howed ag by ill-advised and hasty
amendments thal it emeryes from Commitice whelly dis-
figured,"<?

I do not of course suppest that Paclizment ouph! to give ungualified
acveptance to anything which the Law Comission puts before it
But Chalmers” strons words do indicate a danger {vom which Parlia-
men! must prolect itsel! if the years of work which have pone into
the preparation of, say, a draft code and report are not 1o be wasted.
Greater use of commitlees to provide experd and detailed seruetiny
is only part of ihe answeor, Long and complex pieces of lepislation
musl bave skilled guidance through both chambers, but in fact there
is no Minister in either YIouse with g direet responsihility for Jaw
reform. The Law Gfticers in the Conimmens already carry heavy re-
sponsibilitics and in the Lords the Lovd Chancellor is overburdened
by his multifarious duties.

Two models of liaison between the law roform apency amd the
legislature arve instructive, In Now York for example, four memhers
of the legistature sit as ex-oificio members ol the Law Revision Com-
maission. They have the duty of introducing bills draftied by the
Commission and of guiding them throuvgh the lepislature. (loarly
this arrangement has much to recommeng it but it suflors from the

2T {18861 T L.Q.A. 125, 133 Aud there is more then e groin of trls inthe
remark which Chidmrrs gquetes, at the same page: ™A B wseally goos inte
Parlinment in the state in which it ought to come out, and comcs oul in the
state in which it eught to go in”
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disadvaniage thot it michi appear to compromise the non-political
statis of a specialist advicory body such as the Loaw Commission,
Perhaps the climete solution lics int the second- approach, through
the creatiot: of a department of justice, which, guite apart from its
other advantages in rationalizing the prozeut division of responsibili-
ties for the operation of ihe legal system, would provide a minister
who could handle law reform bills in the Commons and act as & link
between the Commission and Parliamont.

Finally, I wani to look briefiy at the other consequence which, I
sugpest, flows from the grecler reliance on enacted law which we
are to see in the fature. The simple fact is that the cowrts and the
profession will have to adjust to interpreting and applying law which
derives increasingly from statute in the form, eventually, of com-
prehenzive cortes, This will iaevitably mean a change in the judge's
iraditional role of crealive law-making, The Law Cummission has
recagnized the importance of the rules of siatutory interpretation by
Inctuding this topic in its Firet Programme (Item VD). In a working
paper?®® {produced jointly with the Seottizh Law Commission) it has
beent sugrested, first, that words musi be read in” their context;
secondly, that the context must inchude all other enacted provisiens
of the statute; ihirdly, that it should also include the reports of
Royal Commissions and similar commitiecs, and any other explana-
tory malerial that might be wmade available by Parlinment. Finally
it is suggosted that if the statule has failed (o express an intention
which covers the particular circumstances of the case, the court
should be ready lo argue by analogy from other provisions in the
statute, 50 as to give eflect to ils intended puarpose,

Altied with this subject is the whole question of sfare decisis,
Does the need for ccrtainty in the law demand that previous inter-
pretations of the code should have hinding foree in subsequent enses?
Or will 1his defeat the ebject of codification by teading Lo the acerelion
of quantities of case-law benenth which the words of the codo soon
beeome buricd? Just row much room for manoceuvre ougrht individual
judpes to have?

I do not prelend ihat we have the answors to all these questions
but I am sure that the legol profession will be able 1o meet whatever
demands the Law Comruission, through Parliament, makes on it in
forging a living, sncially relevant sysiem of law in the true spirit of
the English legal tradition.

—6th January 1969
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28 Yaw Campistion Publishied Warking Paper No. 14 {Scottish Law Commission
Memprandum No. G},




